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Abstract 
_________________________________________________________________________________ 

This article explores the concept of personal liability for Board Directors, highlighting potential risks 

and providing strategies for both Board Directors and organisations to mitigate these risks.  

Introduction 
_________________________________________________________________________________ 

Being a Board Director, whether in a corporation or a not-for-profit organisation, is a significant 

responsibility that comes with potential risks and legal implications. When a person is appointed to a 

Board as a Director, they must understand their fiduciary duty.1 This duty means they are trusted with 

the organisation's assets and finances and must always act in the organisation's and its stakeholders' best 

interests. Failure of a Board Director to uphold their fiduciary duty causing harm to the organisation or 

its stakeholders can lead to personal liability of the Board of Directors. It is important to note that the 

extent of Board Directors personal liability will depend on the specific circumstances of each case. 

However, in general, Board Directors should be aware of their responsibilities and take steps to fulfill 

them in order to minimise their risk of personal liability. This article will clarify the concept of personal 

liability, identify potential risks, and provide strategies for both Board Directors and organisations to 

mitigate these risks. By understanding the risks and implementing the suggested strategies, Board 

Directors can better protect themselves from personal liability, and organisations can ensure competent 

and responsible leadership. 

Dispelling Misconceptions About Board Members’ Personal Liability 
_________________________________________________________________________________ 

Some misconceptions about personal liability include the belief that Board members will not be held 

liable if they were not at a specific Board meeting, voted against a resolution, did not understand, or 

read the documents, or felt pressured to vote with the majority.  

 
1 Fiduciary duties – someone who manages money or property for someone else. When you are named a 
fiduciary, you are required by law to manage the person’s money and property for their benefit not yours. 
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Board Directors are responsible for the collective decisions that impact the organisation and its 

stakeholders, regardless of their presence or voting record. It is each Board Director’s duty to protect 

themselves from personal liability by completing thorough due diligence exercises, reading all Board 

packs thoroughly, and where possible, notifying the Chair or the secretary as soon as possible if they 

find something in the minutes or packs that they have a concern, issue, or simply believe that the minutes 

are incorrect. If a Board Director is absent from a meeting, regardless, they are personally liable for the 

collective decisions that the other Board members made. This is also true if they do not agree with a 

vote and in fact they voted against the majority. However, there is potential for a lesser degree of 

personal liability if the Board Director can prove that they were in fact not part of the meeting on the 

day in question or that they voted against the majority, but they are still personally liable regardless.  

Identifying Risks Associated with Personal Liability 
_________________________________________________________________________________ 

Personal liability occurs when an individual is held legally responsible for an organisation's debts, 

losses, or tax debts, rather than the organisation itself. Under the Corporations Act 2001, Directors' 

liability may include: 

1. Liability for Debts Incurred by Companies Acting as Trustees  
The liability for debts incurred by companies acting as trustees for Board Directors will depend on the 

terms of the trust agreement and the applicable laws. In general, a trustee is not personally liable for the 

debts of the trust, but, is only responsible for managing the trust assets in the best interests of the 

beneficiaries. However, if the trustee acts in breach of their fiduciary duty, such as by engaging in 

fraudulent or negligent behaviour, they may be held personally liable for any resulting losses. 

Additionally, if the trust assets are insufficient to satisfy the debts of the trust, creditors may seek to 

hold the trustee personally liable for the remaining debt. 

2. Liability for Organisation Losses  
In some cases, Board Directors may be held personally liable for the losses, particularly if their actions 

were intentional, reckless, or in breach of their duties.  
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This means that they may have to pay compensation to the organisation or its shareholders out of their 

own pockets. In other cases, the liability may be limited by law or by the organisation's articles of 

association. 

3. Liability for Organisation Tax Debt 
Board Directors can potentially be held personally liable for the organisation's tax debts if certain 

conditions are met. Specifically, if an organisation fails to pay its tax debts on time and becomes 

insolvent, Board Directors can be held liable for a penalty equal to the amount of the unpaid tax. The 

Board Director penalty regime applies to a range of taxes, including income tax, PAYG withholding 

tax, and Goods and Services Tax (GST). Board Directors can be held liable if the organisation fails to 

meet its tax obligations for three consecutive months. It is important to note that not all Board Directors 

will be held liable in all circumstances. To be liable for the penalty, a Board Director must have been 

aware or should have been aware that the organisation was not meeting its tax obligations. This means 

that if a Board Director can show that they took all reasonable steps to ensure the organisation met its 

tax obligations, they may not be held personally liable. Board Directors can also potentially avoid 

liability by taking steps to address the organisation's tax debts as soon as they become aware of them.  

What can a Board Director do to Mitigate Risks Associated with 
Personal Liabilities? 
__________________________________________________________________________________ 

1. Acting with Care and Due Diligence  
Due diligence begins before accepting a role as a Board Director. This means investigating and 

exploring the organisation’s values, and ensuring they align with their own personal values.  

This is the first step to ensuring a Board Director does not intentionally put themselves in a position 

where their loyalties or values are conflicted. Board Director due diligence means being proactive in a 

Board Director role and exercising power and office with a degree of reasonable care. A Board Director 

should always be engaged regarding the organisation’s financial situation; actively engaging in 

decision-making processes and scrutinise compliance with laws and regulations; stay informed of 
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compliance issues, audits, annual reports, strategic plans, succession plans, financial reviews; and attend 

and prepare for Board meeting discussions.  

Board Directors must also keep records of the organisation’s current financial status and ensure the 

records are accurate. If evidence arises that the organisation may be at risk of insolvency, appropriate 

interventions should be implemented immediately as risk of personal liability increases if a Board 

Director is aware of a problem and does not act in accordance with Board Director’s duties. Finally, a 

Board Director may decide to step down from their duty if they strongly disagree with a specific 

decision or organisational direction. 

2. Acting in Good Faith 
A Board Director must always act in good faith towards the organisation that they are representing. 

This means always acting honestly, not misusing, or abusing the powers they have, and not deliberately 

making decisions that will benefit one sub-section of members and be detrimental to the rest of the 

organisation.  

3. Disclosing Conflicts of Interest 
If a conflict of interest arises, the Board Director must disclose material personal interests to the other 

Board members. This includes any interests the Board Director has that relates to the affairs of the 

organisation, or decisions being made by the Board. If these interests are not disclosed, the Board 

Director may be personally liable for unfavourable outcomes incurred by the organisation.  

4. Duty not to Misuse Position 
A Board Director must never leverage their appointed position for personal gain or for someone else’s. 

This can cause detriment to the organisation and can put the Board Director at risk of personal liability. 

Any information that the Board Director is privy to in their role, must remain confidential, and must 

not be used for personal advantage or used unfavourably towards the organisation.  

5. Seek Independent Advice and Professional Insurance 
It may be beneficial for prospective Board Members to obtain advice regarding personal asset 

structuring when considering joining a Board.  
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Legal and financial advisors of the organisation may give Board Directors advice, but getting 

independent legal advice regarding personal assets and personal liabilities may be beneficial if there 

may be a risk of being pursued by a regulator and/or creditors. 

What can an Organisation do to Mitigate Risks Associated with 
Personal Liabilities? 
__________________________________________________________________________________ 

In addition to the steps that prospective Board Directors could take personally to reduce their liability, 

if they are considering a Board position, then it would be prudent to also enquire as to the steps taken 

by the organisation to reduce the risk to themselves and what, if anything, the organisation offers to 

assist them in the event that they are found to have breached one of their duties as Board Directors. 

Some common examples of how the organisation may assist their Board Directors in reducing their 

risks are as follows: 

1. Payment of Board Directors and Office Holders' Insurance  
It is common that organisations will take out insurance to cover their Board Directors and office holders 

to cover a variety of circumstances, however it should be noted that like all insurance this will have 

exclusions, and in many cases, it is likely that the exclusions will cover those more serious breaches of 

their Board Directors’ duties. 

2. Entering Into a Deed of Indemnity  
This type of deed documents a private agreement between an individual and an organisation to cover 

the circumstances where a Board Directors has been found to be personally liable in relation to breaches 

of their obligations as a Board Director. The deed may set out the circumstances for the amount of any 

penalty notice or judgement against them in relation to those breaches.  

In practical reality, these types of deeds may ensure that a Board Director does not receive a financial 

burden as a result of the breach of their duties, but cannot adequately cover or compensate an individual 

for loss of reputation, or in the event that the breach was so serious that there is further penalty for the 

Board Director such as no longer being permitted to act as a Board Director of an organisation.  
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It should be noted that there are some instances in which the deed of indemnity may not be appropriate, 

and that it is unlikely that an organisation would indemnify a Board Director from gross negligence. 

3. Conflicts of Interest Register 
keeping and maintaining a comprehensive conflicts of interest register can be an important tool in the 

mitigation of personal liability. A Board Director’s obligation is to notify the Board of any material 

personal interest, and then it is the Board’s job to decide what to do with this information.  

Therefore, maintaining a register which identifies the conflict or potential conflict and the decision 

made in respect of the same is appropriate. 

4. Internal Risk Management and Analysis Systems 
It is important that an organisation continues to review and update its internal risk management matrix 

and delegated authorities. Creating and maintaining a positive workplace culture of compliance and 

governance can assist in identifying deficiencies faster so that any issues can be resolved before they 

become significant. 

5. Engage Legal/Financial Advisors  
Should issues arise, having the assistance of qualified professionals, sooner rather than later, will stand 

the organisation in good stead. For example, if the organisation becomes indebted to the Australian 

Taxation Office (ATO), early intervention and engagement with the ATO for a payment plan can protect 

from being issued with Director Penalty Notice (DPN) later down the track.  

Conclusion 
__________________________________________________________________________________ 

Understanding and mitigating personal liability risks is crucial for both Board Directors and the 

organisations they serve.  

By being aware of their fiduciary duty, taking the necessary precautions, and implementing the 

strategies outlined in this article, Board Directors can better protect themselves from personal liability 

while acting in the best interests of the organisation. At the same time, organisations can support their 

Board Directors by providing necessary resources and implementing risk management strategies.  
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Ultimately, these efforts will promote responsible decision-making, reduce the likelihood of legal 

consequences, and contribute to the overall success and well-being of the organisation and its 

stakeholders. 

ACKNOWLEDGEMENT This resource has been prepared as part of the authors’ participation in the 

2023 Emerging Leaders in Governance Program. The authors would like to thank Alicia Curtis and 

Dr Nicky Howe for their feedback and suggested revisions. 

SUGGESTED CITATION Burke, C., Elwan, M., Martin, A., Mathewson, J., Sow, H. (2023). 

Personal Liabilities of Board Directors: Understanding and Mitigating Risks. Engaging Young 

Leaders on Aged Care & Community Boards. 

References 
https://legal.thomsonreuters.com/en/insights/white-papers/personal-liability-are-you-prepare-to-be-

held-personally-responsible 

https://www.mccullough.com.au/2019/04/16/deed-of-access-insurance-and-indemnity/ 

Looking beyond the Corporations Act – measures to mitigate personal liability risks - Directors and 

Officers - Australia (mondaq.com) 

Directors and personal liability: when might I be at risk? (coulterlegal.com.au) 

https://www.diligent.com/en-au/insights/Board-education/Director-due-

diligence/#:~:text=The%20notion%20of%20Director%20due,to%20other%20people%20and%20prop

erty. 

Howe, N., & Curtis, A. (2016). Difference Makers: A Leader's Guide to Championing Diversity on 

Boards. Major Street Publishing 

Weatherley, R. (2015). Eyes Wide Open: A First-Timer's Guide to the Real World of Boards and 

Organisation Directorship. Major Street Publishing

https://legal.thomsonreuters.com/en/insights/white-papers/personal-liability-are-you-prepare-to-be-held-personally-responsible
https://legal.thomsonreuters.com/en/insights/white-papers/personal-liability-are-you-prepare-to-be-held-personally-responsible
https://www.mccullough.com.au/2019/04/16/deed-of-access-insurance-and-indemnity/
https://www.diligent.com/en-au/insights/Board-education/Director-due-diligence/#:%7E:text=The%20notion%20of%20Director%20due,to%20other%20people%20and%20property
https://www.diligent.com/en-au/insights/Board-education/Director-due-diligence/#:%7E:text=The%20notion%20of%20Director%20due,to%20other%20people%20and%20property
https://www.diligent.com/en-au/insights/Board-education/Director-due-diligence/#:%7E:text=The%20notion%20of%20Director%20due,to%20other%20people%20and%20property


   
 

8 
 

 

About the authors: 2023 ELGP Participants 

     
Johanna has dedicated her entire 
professional career to the Not-For-Profit 
sector. Upon finishing high school, her first 
job was as a Support Worker & Cleaner at 
an aged care facility where she developed 
an understanding of her own self-worth 
through providing care for her clients. To 
better her skillset, she made the decision to 
attain her Enrolled Nursing diploma and 
continued to apply herself to work in aged 
care for the next 7 years. 
Desiring a new challenge, while completing 
a Bachelor of Nursing degree, Johanna 
undertook a community position providing 
one-on-one support to Younger-Onset 
Dementia clients. Upon completion of her 
degree, she continued to develop her 
knowledge in dementia and neurological 
conditions, beginning a role as a 
Community Neurological Nurse with the 
Neurological Council of WA. 
Johanna loves working for Not-For-Profit 
organisations as clients receive the full 
value of her services, rather than the 
stakeholders. 
Visit LinkedIn page at: 
https://www.linkedin.com/in/johanna-
mathewson-3459a7259/ 

Alyce has assisted many people with preparing 
their estate planning over the last 12 years and 
while most people come to her to make a Will, 
one of the most important conversations that 
Alyce believes should be had, is what happens 
in the event of illness or injury which means that 
a person isn’t able to manage their affairs during 
their lifetime. Alyce has represented persons in 
the State Administrative Tribunal to gain back 
their own authority where appropriate and also 
to help families ensure that the appropriate care 
and representation in available for those more 
vulnerable members of their family. 
Educating people in this area is a passion for 
Alyce and she enjoys every opportunity she gets 
to speak about Enduring Powers of Attorney 
and Enduring Powers of Guardianship and 
advocating for older Australians to understand 
these documents and the effect that they have. 
Visit LinkedIn page at: 
https://www.linkedin.com/in/alycemartin/ 
 

Caley Burke is the Business Manager at 
Braemar Presbyterian Care. Ms Burke 
has over 10 years’ experience working in 
various roles in the construction industry, 
in addition to her 8 years of experience in 
aged care and the not-for-profit sectors. 
Ms Burke has a wealth of experience in 
maintaining and improving a diverse 
property portfolio. Ms Burke is a 
Paramedical Science student at Edith 
Cowen University in her final year of 
study and has also completed the first 
interprofessional year of studies in Health 
Science at Curtin University.  
Most recently Ms Burke has completed 
Diplomas in the following areas; Project 
management, Business and Leadership & 
Management. Ms Burke has been a 
volunteer for St John Ambulance for the 
past eight years working out of Narrogin 
and Lancelin in Western Australia as a 
Volunteer Country Ambulance Officer 
and also with Event Health Services 
earning her an award for Outstanding 
Service to the Community. 
Visit LinkedIn page at: 
https://www.linkedin.com/in/caley-
burke-9348096a/ 
 

Hadja, who moved to Australia in 2017 
from Guinea, is an Aged care services 
manager at People who care. She has a 
bachelor’s in marketing and worked as 
operations manager in a printing company 
prior to moving to Australia with her 
husband and daughter. After settling in 
Perth, she struggled to find work and 
decided to join the aged care industry as a 
support worker. However, she was 
quickly promoted to scheduler, then client 
advisor and client services manager in the 
span of just three years. This is testament 
to her dedication to work and her passion 
for helping others.  
Hadja won the LASA rising star award for 
Western Australia in 2020 and was a 
finalist for the national award. 
Visit LinkedIn page at:  
https://www.linkedin.com/in/hadja-sow-
90a32019b/ 
 

Michael is passionate about assisting others to 
reach their full potential. His work experiences 
range from: contracts management; strategy 
formulation and implementation; marketing 
operations; programs development and 
evaluation; mental health; case management; 
youth work; child protection; key account 
management; business development; and projects 
management. 
Michael's academic history is quite extensive. He 
has completed three certificate IVs, taken various 
courses from prestigious institutions like Harvard, 
Stanford, and Yale in Contracts Management, 
program strategy and evaluation, among others. 
Michael's educational achievements also include a 
Bachelor's degree in Business with an accounting 
major; an MBA from Cardiff -UK with 
distinction, and a Master of Social Work from the 
University of New England, where he was 
recognised with the UNE Award for his 
professional and personal development. 
Furthermore, Michael has completed the MM of 
Business Leadership from the University of 
Queensland, and the MM of Organisational 
Psychology from the university of Canterbury 
(NZ), with high distinction in both degrees.  
Visit LinkedIn page at:  
https://www.linkedin.com/in/michaelelwan/ 

 

https://www.linkedin.com/in/johanna-mathewson-3459a7259/
https://www.linkedin.com/in/johanna-mathewson-3459a7259/
https://www.linkedin.com/in/alycemartin/
https://www.linkedin.com/in/caley-burke-9348096a/
https://www.linkedin.com/in/caley-burke-9348096a/
https://www.linkedin.com/in/hadja-sow-90a32019b/
https://www.linkedin.com/in/hadja-sow-90a32019b/
https://www.linkedin.com/in/michaelelwan/

	Abstract
	Introduction
	Dispelling Misconceptions About Board Members’ Personal Liability
	Identifying Risks Associated with Personal Liability
	1. Liability for Debts Incurred by Companies Acting as Trustees
	2. Liability for Organisation Losses
	3. Liability for Organisation Tax Debt

	What can a Board Director do to Mitigate Risks Associated with Personal Liabilities?
	1. Acting with Care and Due Diligence
	2. Acting in Good Faith
	3. Disclosing Conflicts of Interest
	4. Duty not to Misuse Position
	5. Seek Independent Advice and Professional Insurance

	What can an Organisation do to Mitigate Risks Associated with Personal Liabilities?
	1. Payment of Board Directors and Office Holders' Insurance
	2. Entering Into a Deed of Indemnity
	3. Conflicts of Interest Register
	4. Internal Risk Management and Analysis Systems
	5. Engage Legal/Financial Advisors

	Conclusion
	References
	About the authors: 2023 ELGP Participants

